
On January I, JQ62, a nev) Criminal Code hfcame
effective in Illinois. This paper discusses the prin
ciples and rationale of Article II (Sex Offenses)
of the new Code.

By MORRIS J. WEXLER

Among; the major problems at-
A^tacked in drafting the sex

;:;..;;offenses provisionR of the New Crim-
• ,>-^11131 Code were those of rationalizing;
^-^;^penaltie3 amojifj; various offenses,

'3eliminating incnimistencics and ol>-
:;scurities in tlie use of lanffitage,

.^^rationalizing tlie underlying prin-
'̂ •T'-^cipIcs among various offenses and
A^i^filling gaps in the Statutes.
•^>^;3.<Arti.cIe 11 (Sex Offenses) replaces

--provisions of former ;
•?'^.;Chapter":38: Abduction of Chaste

'Female for Prostitution (Sec. 1);
: -r^Adultery and Fornication (Sec. 46);
cilvVBtgamy (Sec. Tr.); Marrying a Biga- •
' ^mist (Sec. 77): Indecent Liberties

.is'-'vagaiost. Child (Sec. 109); Crime
against: Nature (Sec. 141); Prosti-

..';^,-'tution"and places for Prostitution
! '̂&and. Pandering (Sees. 163 through
•^^73); Incest (Sees. 374-375); Ob-
-.'l-sccne Books (Sees. 4fi8-l72 'a));

'" Statutory and J'orcible Rape (Sec.
,^V.'-490); and Se<liiction of Chaste Fe-
':,;y?majcs (Sec. 537).

Art. 11 (Sex OflTenses) seeks to
.^"-^-rationalize the utiderlying principles

-i-iunongst the various sex offenses by

means of four policy c
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The Protection of tl

From Forcible S<

Art. 11-1 (Rape),
viate Sexual (

Art. 11-3 (Deviate S«
are the crimes by wh
protect the individu:
forcible sexual aggr'es:

If.i1

risiOT.. .if Art. 11-1 (Rape) are es-
scniiaily Ihc snme as former See.

^ 4W c.xi ri>l it ii.srs the modern tcrini-
nolngy uf s»»xiial iiiJrrcoursc by forrc

^ami ag:aiiisl Iicr will rather than tho
' former (crminnlnjjy of carnal knowl

edge f>f a frftiale forciblv and
against her will.

I; The provisions of Art. 11-2 and
•-31-3 fpplarp tiie outmoded and out-
.(Jalccl tcritiitu)l(>gv f)f former Sec. 141
;'{Crime .\painst N'.iture). Art. ll-'J
jtlcfines (Icviate spxual condtict to
|nican any act of srxual gratification
jinvolving the sex organs of one per-
i.5on ami the month or anus of
ianotlKT, n<5 Compared to former Sec.
^Hl whirli merely prohibited the
|,"infami>M.'? crime against nature

either with man 't beast." There
was coiisi«Icral>!e litigation and con-

rftjsion under former Sec. HI as to
specific acts included in the

jcrime nature.

Art. 11-3 renu)l(ls former Sec. Hi's
Crime Against Nainre into an un-

jConsented to forcible sexual assault
npon a per.son comparable to rape
except tliat it involved deviate
[lexual cotidnct. Under former Sec.
;]41 there could be no consent to
j^iate sexual ctnuluct. Under Art.
3U3 the deviate sexual conduct, if
consented to. woidd not be a deviate
aexual a'^sault.

^ Th« Protection of the Young and
g Immature From Sexual Ad

vances of Older and More

Mature Individuals
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; Art. 11-4 (Indecent Liberties
" willi a <'liilrl); Art. ll-f) (Con-

^tribnfing i<i the Scx»ial I)elin<iuency
ci a Chilli) atul Art. ll-H (The
.Intlccent .Solicitation of a Child) are
toncerned with n(»n-vioIent sexual

^^ts with children. These acts are
gawally consented to by the child

^TOBSR, }9(J2jgnBamm

but because-'of the child's age'and
immaturity, we.do not permit the ' ^v
concctit to prevent.the impositJon of ''
criminal .sanctions. '

1 heae three provisions cover a
wi<lc range of se.Tual conduct under
the f«>rmcr statutes including Statu^
tory Rape, Indccent Liberties with
Child. Contributing^to the DcHn-'
fluency of a Child, and Crimr against
Nature. Art. 11-4 is the felony sexual ;V
crime Against children and Arts. 11-5 -
and 11-0 arc the misye;neanor sexual: '
violations. - . ^ - •'.S.-.

Art. 11-4 provides that any person .
above the age of 17 years who per-
forms or submits to any of the fo!- '
lowing acts with a child under the
• .juL/iiiiLo tw any ui lUC lOi- j|
lowing acts with a child under the
age of Ji> commits indecent liberties: -

(a) Any act of aexual lniercourii^^^7"v!^l|
(Statutory. Hapo). '

(b) Any Mt of deflate sexual cObdact .
CCrlme afiralnat-Naturei : i'-'li

(Statutory. Hapo). ' .
(b) Any Mt of deflate sexual cObdact . |

CCrlme ogalnut;Nature). %
(0) Any !owd fondliDg; or touohing of . " O. |

a child with the Intent to aroaoA |
the sexual dwlrea of the child or -i''(S
pomon {SejrttRl Crime aitalnflt 9
CliiUlren). • • • V'-'irl

The felony provisions of Art. 11-4 •
are directed to no Older person who
knowingly and deliberately vict:m-; '̂;';!v<^]
izes an immature child. . ' •• f"

Art. 11-4 (b) provides three affirm- |
ative defenseu to indecent liuerties A
with a child. (Art. 3-8 <lefines afTjcni- .'V.' 1
ative defense to m.can that unless -"1|
the St.atc's evidence raises the isstte , ...iVfi;
the ilefendant, to^^raise the issue, :1{
must pre.sent some '̂evidence.) The
aHirmativc defense^; of Art. 11-4,.
Sub-section (b) were;not intended to .
jninimizo the seriousness of offenses'' 'V:'!
"f indecent liberties with child, but ,"s
rather tf) mitigate the possii)ility of '• i
a totally unjustified penalty.

Sub-section;;b (1) provides the.'-~;«v^
accused with a.defcn«c of "mistaken'
age" if, "the Accused reasonaWy'cv'r^-v^

1.1«•W >-r
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vMorrit J. Wcxier. Chicago, it seeretniy of
•: :Hm JoiMf Committee of the Illinois State and
: Chiuso Bar Asaoctationt to rovise rti« Cn'm-

Inal Cods. He i« vicc chairman of th« ISBA
;'CriniiQ«l L«w S«ction and >s a former mem
ber of th« Board of Managers of the Chicago

' 6«r Association.

Vip^Heved the child was of the ag'e of
;;-16 or upwar<ls at the time C)f the act
;-!'g^ving" rise to the charge." This
jvsubstantially chang'cs existing: Tlli-
L"'noisilaw inasmuch as Statutory Rape
';s^as.'an. absolute liability statute in
K^vhich there was ti<> defense as to the
ir'a^erof the g"irl. The affirmative de-

•fense of b (1) removes this felony
'provision from tlie absolute liability
,.category. Since tiie emphasis of Art.
I 11-4 is that tlic riccuse<l victimized

"- .the child knowingly and ileliberateiy,
'C'a'person wlio enj^'ajjes in acts with
'^•another believing honestly that such
"fother person was of the age to exer-
" cise discretioti in the matter, ma}'

have overstepi'f'l the b'^undaries of
conduct, but such olfcndcr has not

, exhibite<l the dangerous propensity
- to victimize the iuimature.

v% Sub-sections (b) 2 and (b) 3 pro-
- vide additional affirmative defense
i^iwhen a child i.s a prostitute or has

M-+ was fiireciea lo ine virunnza-

tion of an immature child from

sexual conduct, there is little rcaso')
to protect the child prostitute or the
child previously married. Realism
re<iuires that some flexibility be
afforded in the assumption of iinina-
turity based solely on age. Marriage
(if the parties as a defense, as was
the case in Statutory Rape, is elimi
nated because of the public policy
that marriages shall not be coerced
by criminal law or substitntTl for
punishment. • -

The felony provision of Art. 11-4
is directed to the more gross abuse
of the young and the stibjective guilt
of the accused. In contrast. Art. 11-5
and 11-6 are misdemeanors and re

tain the absolute liability approach.
Art. 11-5 provides for the misde
meanor of contributing to the sexual
<lelinquency of a child. The prov>.
sions of the Family Court Act are
still retained in Chapter 23 in regard
to all other conduct which contrib
utes to. the delinquency of a cliild.
The policy of Art. n-.'> is to fH.s-
courage premature ventures into
sexual experiences with children
under the age of: 18. Art. lt-5 is,
patterned after the felony provisions
of Art. 11-4 but is stripped of con
cern for the subjective guilt of the
accused. It is intended to f>peratc
as a lesser included offense to Art.
11-4. There are two elements to
contributing to sexual dciin(|uency:;
(I) the sexual act; (2) the participa-^
lion with a child. The acts f)utlined'
in Art. 11-5 overlap with all of the
acts set forth in Art. ll-i with a

further broadening of se.xual j^artici-
pation to include any lewd act done
in the presence of a child. Art. 11-5
(!i) indicates that Contributing to.-
the Sexual Delinquency of a Child is
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rin\. soliitp liability statute by stat-
iiiC thai it is not a <lcfensc to con-
irihtding to soMtrd dclinciucncy of a
child that the accused reasonably
iielievcd the child tfvbe of the age of
ciKhtertt i>r u])wards. Tliere is no
ilcfcnse of pro«titution or previous
marriage itiasmuch as the public
policy is to di'iC'Miragc sexual activi
ties with rhildroii under IS regard
less of their prior «exual experience.

Art. ll-'i (IndfTcnt Solicitation of
a Child) proscribes a narrow class of
acts, nanicly. fhr invitation or solici
tation of a child to engage in some
sexual act coM<lctuued in cither Art.

11-4 or Art. It is intended to

cover those eases which fall short

of (he attetnpi provisions under
.\rt. S-4. The age limit of the cliild
soiicitpfl i« iinder the age of n. This
relatively low age limit was selected
heCanse thi-s provision was directed
at palliologi«;il antl not impudelit
solicitation. Thi«; is also an absolute

liability statutp.

The Protection of the Institution
of Marriage and Normal Family
Relationship From Sexual
Conduct Which Tends to

Destroy Them
The p«)Ii(:y consideration of Art.

11-R (Fornication): Art. 11-12
(Bigmny); Art. 11-13 (Marrying a
Rtgainisl): Art. 11-10 (Aggravated
Incest) and Art. 11-11 (Incest) is to

'^ivoid the inipftsiiion of critninnl
peiialites in matters of principally
private moral coticern. In A<lultery
(Art. H-T) an<l Fornication (Art.
il-H) il is the combination of sexual
intcrcotirse and the accompanying
noloricty tliat makes this a criminal
offe'ise. I'ortner Sec. 4'5 provide'l
criminal sancii'»Ms for a "man and

woman who livf in open state of
adilhery ancl fortiication." Art. 11-7
and ll-S punish this same conduct
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bcm, .or is open and notori-
niu'-.: "oua.'* Thus. un<ler l)oth the oM ?in<l

new Jaw there tnust be a holtUng out
v.i}:"-; r to the community that the persons

cohabiting or liaving sexual ijiter-
"'course are husl)and and wife. The

penalty for adultery i.s more ."severe
•than fornication since adultery in-
volves an affront to a specific mar-
riage relation'ship rather lh;»n the
general institution of marriage. Mar-
riage of the parties is eliminated as

-defense because of the policy that
marriage should not be coerced by

v'-;'criininal law or substituted'fw pun-
MshmenL.

. Art. 11-12 (Bigamy) and Art. 11-
(Marrying a Bigamist) arc sub-

stantially the same as former Sees.
75 and 77. Bigamy involves an af-
front to the institution of ma. riage

the abuse I"»y one of the spouses
that becomes etitangled in such an
affair. Further affirmative defenses

provided in Art. 11-12 for a
reasonable mistake as to the death

a prior spouse and when the
remarries based on a foreign

*^i^;;i!sRdlvorcc decree.

Art. 11-10 (Aggravate'l Inrestl
and Art. 11-11 (Incest) ri'placc
former Sees. 374 and The maji'r
policy considerations in nggravatc<!
inccst is the conflict betwcrn whcfh-
••r the conduct between the persons
should be prohibited because of the
i>iologicaI risk of genetically defec
tive offsprings or to prevent the
abuse of family authority. The pol
icy consideration in Art. ll-JO is to
prevent abuse of family authoritv
and the destruction of tlie family.
Accordingly, where former Sec. 3? 1
stated; "rudely and licentiously co
habit" we have stated that the father
commits aggravated incest with his
•laughter if he has sexual inter
course, or any act of deviate sexual
conduct even though no genetically
<lcfective offspring would be the
result of deviate sexual conduct.
Similarly, until a female arrives at
the age of 18 years, she is not suffi
ciently mature to be free from undue
parental pressure to submit to sex-
i:al advances. Accordingly, the defi
nition of "daughter" was broadened
to include a blood daughter regard-

"n»€ Board of Govarnort o# the At»0€i*Hoii of WJvci of Illinois Lawyers held a
iMetinn at the iSBA Workshop sesston September 14 in Chicago. Shown 'loft
to right) ar« Mrs. Horace A. Young, Chicago; Mrs. Stanford S. Meyer, SeKe-
yille; Mn. Peter FiUpatrick. Chicago: and Mrt. Mason Bull, Morrison. AWIL
Proident.
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»<'t forth a<5 prohibited by the Mar
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- THE ILLINOIS SOCIETY OF PROFESSIONAL FARM MANAGERS

AND RURAL APPRAISERS

;v" For Profetaional
Farm management service rural appraisal service

wants to for establl.hInQ v.lue of all farm orooertv

""^Or '•'^InOi^Of any other pur^OM.
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Otk«r mcfobm of the AWtL Board who aHcndcd th« meeting were ll«(» to
rltfiit) Mrs. Albert Saikley. OanviiU. Board Secretary; Mrs. Owen Rail. Chicago.
uniM«dia»« patt president of the Board; and Mrs. Amot M. Pinkcrton. Springfield.
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